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Northumberland

County Council

NORTHNORTHUMBERLAND LOCAL AREA COUNCIL
RIGHTS OF WAY SUB-COMMITTEE
29 June 2022

REVIEW OF THE DEFINITIVEMAP AND STATEMENT
OF PUBLIC RIGHTS OF WAY

ALLEGEDBYWAY OPEN TO ALL TRAFFIC No 24
PARISH OF DODDINGTON

Report of the Executive Director of Local Services
Cabinet Member: Councillor Jeff Watson, Healthy Lives

Purpose of report

In this report, the Sub-Committee is asked to revisit a case originally considered by
the Rights of Way Committee atits meetingin September 2016, in relation to the
existence of public motor vehicularrights over a short length of the U1052 road, just

west of Hetton North Farm.

Recommendation

1.0

1.1

1.2

It is recommended that the Committee agree that:

(i)

(i)

on a balance of probability (and in light of the July 2017 High
Court decision in relation to section 7 of the Natural Environment
and Rural Communities Act 2006) there is sufficient evidence to
show that public motor vehicular rights exist over the existing

Restricted Byway No 24 (D-E route);

the D-E route be included in a future Definitive Map Modification
Order to upgrade the restricted byway to byway open to all traffic

status.

Background

By virtue of section 53 of the Wildlife and Countryside Act, 1981 the County

Council isrequired to keep the Definitive Map and Statement under
continuous review and make modification orders upon the discovery of

evidence, which shows thatthe map and statement need to be modified.

At

considered evidence in supportand rebuttal of public vehicularrights over the
U1052 between its junctions with the B6525 road north of Doddington and the

its meeting on 13 September 2016, the Rights of Way Committee
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U1047 road west of Hetton North Farm and agreed with the officer
recommendation that:

(i) there is sufficient evidence to indicate that public vehicular rights
have been reasonably alleged to exist over the route G-H;

(ii) the Natural Environment and Rural Communities Act 2006 would
not appear to have extinguished the public’s motorized vehicular
rights over the G-X-Y part of this route, but would appear to have
extinguished the public’s motorized vehicular rights over the Y-H
part of this route;

(iii)  the G-X-Y part of the route be included in a future Definitive Map
Modification Order as byways open to all traffic.

(iv) the Y-H part of the route be included in a future Definitive Map
Modification Order as a restricted byway.

The resolutions which have now been called into question are items (ii) and
(iv) in paragraph 1.2 above. Atthe time, officers considered that public motor
vehicularrights had been extinguished overthe Y-H section on the basis that
none of the ‘saving' provisions contained within the Natural Environmentand
Rural Communities Act 2006 applied. In paragraph 8.13 the report stated:

Of the saving provisions above, only (b) would appearto apply and,
significantly, itis not considered to apply to the whole route. The most

“northerly 130 metres of the U1052 was incorrectly shown on the List of
Streets (on 2 May 2008) on the eastern side of the north-south field
boundary, then connecting with the U1047 road some 25 metres east of
where it should have done, at pointH. Thus, the public’s motor
vehicularrights would notappear to have been extinguished by the
NERC Act 2006, over the route G-X-Y, but would appear to have been
extinguished overthe section Y-H. Although this may appear to create
a somewhat illogical situation, with a ‘pointless’ section of byway open
to all traffic over the route X-Y (given that motor vehicularusers of X-Y
would have to turn round atY and retrace their steps) this is the way
the law works. Public motor vehicularrights have not been
extinguished overthe X-Y section, therefore this section oughtto be
recognized as a byway open to all traffic. Public motor vehicularrights
would appear to have been extinguished overthe Y-H section,
therefore this section should be recorded as a restricted byway. The
factthat it would notbe a ‘through route’ for public motor vehicles might
be expected to discourage motor vehicularuse of this route.

The saving provision referred to in (b) was “if the route was on the List of
Streets (on 2 May 2006) and not also on the Definitive Map as something less
than a byway open to all traffic”. Although the Y-H section was incorrecily
shown too far to the east (by a distance gradually increasing to that of 25
metres), due to a cartographical error, this error was considered to be
sufficientto mean that public motor vehicularrights over that part had been
extinguished.

On 1 December 2016, the Council included the above routes in Definitive Map
Modification Order (No 31) 2016. The Order attracted no sustained
objections, and was confirmed by the County Council, as an unopposed
Order, on 10 April 2017,

On 18 July 2017, in the High Court, Mr Justice Holman delivered judgementin
a case broughtby the Trail Riders’ Fellowship, againsta decision made by an
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Inspector appointed by Secretary of State for the Environment, Food and
Rural Affairs. The Inspector's decision related to a Definitive Map Modification
Order made by Hertfordshire County Council. The Inspector had determined
that public motor vehicularrights had been extinguished overa 110 metre long
section of a vehicular highway, on the basis that (on 2 May 2008) this section
was incorrectly mapped on the Council’s List of Streets (see Paragraphs 22 -
23 of the judgement), meaning thatthis section should be recorded on the
Definitive Map as restricted byway. The discrepancy between the wrongly
recorded alignmentand correct alignmentwas 30 metres. As with this
Northumberland route, this would ieave a relatively short section of restricted -
byway sandwiched between two byways open fo all traffic. As with the
Northumberland route, the discrepancy was due to a drafting error. In
paragraphs 28 1o 31 of the judgement, Justice Holman finds that the List of
Streets does not require an accompanying map, and routes identified on the
List do notneed to be mapped with the same degree of accuracy as routes on
the Definitive Map of Public Rights of Way. The discrepancy was clearly due
to error. Parliamentcould nothave intended thatsuch a set of circumstances

~ would lead to the extinguishment of public motor vehicular rights. Accordingly,

he quashed the Inspector’s decision.

In lightof this High Courtdecision, which involved a set of circumstances very
similar to the Doddington Restricted Byway No 24 route, it could be argued
that that the County Council should, voluntarily, revisitthe status of this route.
However, in October 2019, Mr A Kind of Newcastle upon Tyne formally
applied to have the Definitive Map amended by upgrading Restricted Byway
No 24 to byway open to all traffic status.

Public Evidence

On 8t October 2019, Mr A Kind of Newcastle upon Tyne made a formal
application to modify the Definitive Map and Statement by “Modifying

(upgrading)restricted byway No 24 Parish of Doddington to byway open to all

traffic.”

The application was su pported by the additional documentary evidence (1897

- 25" Ordnance Survey map, 1947 1” Ordnance Survey Map with key, and an

extract from a 1961 Northumberland County Council Highways Map) and the
following comments:

“Earlier Orders Concerning this route

“This route has been subject to an earlier order: Northumberiand
County Council Definitive Map Modification Order (No 31) 2016.

“The current recorded status is restricted byway 214/024 Doddington,
established on the basis of historical evidence in the 2016 order.

“‘Reopening the Issue of Status

1. Itis established law that the process of applying for, and (separately)
making, an order to modify the definitive map, is not barred to further
orders after an initial order has been made. {(Express statutory provision
apart, such as regarding restricted byways in CRoWA 2000). Whatmatters
is the ‘discovery’ of evidence, and that discovered evidence mustthen be
considered with all other available evidence, whether ‘'new’, ornot.
In the Wildlife and Countryside Act 1281, s53(3)



(c) the discovery by the authority of evidence which (when considered
with all other relevant evidence available fo them) shows -

(i) that a right of way which is not shown in the map and statement
subsists or is reasonably alleged to subsistoveriandin the area to
which the map relates, being a right of way such thatthe iand over
which therightsubsists is a public path, a restricted byway or, subject
to section 54A, a byway open to all traffic;

2. In Rv Secretary of State for the Environmentexp. Riley [1989] CO/153/88,
the ability to ‘reopen’ the question of status of a way previous subjectto a
definitive map reclassification order was considered. Held: thatthere is no
res judicatain this statutory provision, and MacPherson J provided an oft-
quoted reference to a ‘better greybeard’s evidence being added to a
(earlier) ‘notvery convincing greybeard's evidence’, and the whole thing
being weighed together (at D-E on page 10 of the judgement).

3. Stubbing Courtv Secretary of State for EFRA [2012] (consentorder) is a
case concerning an orderto delate a public rightof way from the definitive
map and statement. The Secretary of State consented o judgementon
the pointthatthere is no ‘gatekeeper test’ for the discovered evidence (the
‘new evidence’). Once there is new evidence then the test of sufficiency
{cogency, positivity, etc) is applied to all the evidence together. [t is wrong
to apply any differenttest fo any part of the evidence: the relevanttest
must be applied to all the evidence.

4. In this application there is the evidence previously considered, plus ‘new
evidence’ which is also evidence that speaks to the historical public status
of theroad. It does not matter if this ‘'new evidence’ alone is notsufficient
to establish the claimed status. What matters is whetherthis ‘new
evidence’, plus all other evidence, weighed together, is sufficientto prove.

5. | respectfully cite the view of Simon J in Kotarski v Secretary of State for
EFRA and Devon County Council [2010] EWHC 1036 (Admin) as regards
the desirability of construing the legisiation for the purpose of having an
accurate and complete definitive map. At paragraph 25:

‘| note that this approach is consistentwith (a) the general
approach of the Courtof Appeal in ex. p. Burrows and Simms
referred to in paragraphs 13 above and ‘the importance of
maintaining an authoritative map and statement of the highest
attainable accuracy’; (b) a generally beneficial purpose thatthere

- should be powers to make definitive maps and statements
consistentwhen they are found to be inconsistent; and (c) the
decision of Potts J in Mayhew v Secretary of State for the
Environment (1993) 65 P & CR 344 at 352-3, in which he
specifically rejected the argumentthat the s.53(3){(c)
modifications should be restricted to cases where ‘new evidence
had not been discovered.”

6. The correct approach is to establish that there is discovery of evidence
and, if there is, forget that the route has been the subject to an earlier
application, or order. Considerthis application as a stand-alone issue.

7. To facilitate this approach the discovered evidence (the ‘new evidence’is
identified below, and then all the evidence is set outin this submission.



The ‘New Evidence’
8. Three items of evidence, not previously considered, have been found and
are putin as part of this application. These are:

8.1. Exfract from the 1897, First Revision Ordnance Survey map, Shest
XV.2, and,

8.2. Extract from the 1947 Ordnance Survey 1" map, with key, and,

8.3. The 1961 Northumberland County Council Highways Map.

9. These documents are considered in the chronological sequence of the
previously discovered evidence, below.

1897 First Revision 25” Scale Ordnance Survey Map’
10. This OS map, and the previous first edition, shows a sequence of ‘spot
- heights' along the whole of the route of which application road is a lineal

part. J B Hartley, in Ordnance Survey Maps: a descriptive manual 1975,
published by HMSO, says on page 37, regarding 1:1250 series maps,
“Contours are not published on eitherthe 1:1250 or on the 1:2500 maps
but, as a by-product of the cyclic levelling, these series print spot heights
along selected roads.”

11. This does not say ‘public roads’, butexamination of similar OS maps in
Northumberland indicates that spot heights were marked on public roads.

The 1947 Ordnance Survey 1” Map, with Key
12. The application route is shown as an ‘Unfenced Minor Road’.

The 1961 Northumberland County Council Highways Map
13. The application route is shown as road 1052,

Other Evidence

14. This application requires that the ‘new evidence’ is considered together
with the evidence thathas been considered as part of the 2016 order
process. That evidence s listed in the NCC report on that case, and that
listis inserted below.

15. Copies of this evidence are attached as part of the “Public Rights of Way.
Alleged Byway Open to All Traffic No 20. Parish of Doddington. Report of
the Executive Director of Local Services. 13 September 2016.

The Effect of the Natural Environmentand Rural Communities Act 2006

16. The 2016 order was made and confirmed on the basis that .67 of NERCA
2006 had operated to extinguish the right of way for mechanically propeiled
vehicles over the application route (this application).

17. The NCC ‘listof streets’ on 2 May 2006 had a drafting error in the GIS
plan. That section of road number 1052 was erroneously drawn out of
position, essentially to the east of the field boundary.

18. NCC took the view that this meant that the historical route was nothere

shown in the listof streets, which is the saving provision in s.67(2) of
NERCA.,

19. After the 2016 order was confirmed the Trail Riders Fellowship lodged a
statutory application againstthe Secretary of State with regard to the
. confirmation of a definitive map modification order in Hertfordshire: an
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unsealed public road called Oakridge Lane: Trail Riders Fellowship v. The
Secretary of State for EFRA[2017] EWHC (Admin) 1866.

20. Hertfordshire County Council had made a drafting error when making a
GIS plan as part of their list of streets, in respect of Oakridge Lane. Part-
way along, the GIS line deviated off the historical line, in a way very similar
to this case.

21. HH Judge Holman had no difficulty holding that such an error was not fatal
to the saving of public rights with mechanically propelled vehicles. It was
clear from thelist of streets just whatroad Oakridge Lane historically was,
and that the list of streets intended to record this.

22. The same is true of road 1052 in this application.

23. The judge said, at [31], “... This admitted historic and continuous right of
way was so shown in the LoS, and itis perverse that over one section of its
length it was automatically extinguished because of imprecision in the
magenta line upon the map which is part of, but not the whole of, the LoS.”

24. Northumberland County Council's list of streets (of which their GIS map is
a part) states this:

Highways Act 1980 Section 36(6)
County Of Northumberland
List of Streets which are highways maintainable at the public expense
As at 02-May-2006

Description Length - Metres
Total length for U1051 5,559

U1051 JCT TO U1047 JCT 1.427

B6525 JCT TO U1051 CROSSROADS 2,036
Total length for U1052 3.463

DISCUSSION

The previously considered historical documentary evidence, was sufficientto
demonstrate the existence of a public vehicularright of way over the D-E
route. No rebuttal evidence to challenge this position has been submitted. Mr
Kind has supplied some extra evidence in support of the existence of public
vehicularrights, as part of his application. The Council’s earlierfinding, thata
public vehicularright of way had been reasonably alleged to exist, is still
sound. Definitive Map Modification Order (No 31) 2016 was confirmed on the
basis that these public vehicularrights existwhen applying the higher, balance
of probabilities, test. ‘

However, in lightof the July 2017 High Courtdecision, the Committee’s
earlier resolution (based upon the officer recommendation) that public motor
vehicularrights would have been extinguished overthe D-E section of the
route, by virtue of section 67 of the NERC Act 2006, appears to be incorrect.



4. CONCLUSION

4.1  Inlightof the High Courtdecision, the officer recommendation must now be
that public motor vehicularrights overthe D-E section have not, in fact, been-
extinguished by the Natural Environmentand Rural Communities Act 2006.
The D-E route should be included in a future Definitive Map Modification Order
as to upgrade existing Restricted Byway No 24 to byway open to all traffic
status.

BACKGROUND PAPERS
Local Services Group File: B/14/24z
Report Author Alex Bell — Definitive Map Officer

(01670) 624133
Alex.Bell@Northumberland.gov.uk
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Wildlife & Countryside Act 1981, Part [l
Definitive Map and Statement for the County of Northumberfand
Application for Modification Order

To:  Northumberland County Council of: County Hall, Morpeth NE6| 2EF

f, Alan Kind, of | Foxley Close, Newcastle upon Tyne, NE 12 6FX hereby apply for an
order under section 53(2) of the Wildlife & Countryside Act [981 modifying the definitive
map and statement for the area by

Modifying (upgrading) restricted byway No 24 Parish of Doddington to byway open to all
traffic.

from 01861 - 36059 at the junction with the sealed county road, then southwards for a
short distance to 01856 - 359222, where it meets BOAT 214/023.

and shown on the map accompanying this application.

| attach copies of following documentary evidence (including statements of witnesses) in
support of this application.

List of documents

I. Location map

2. Extract from the 1897, First Revision Ordnance Survey map, Sheet XV.2, and,

3. Extract from the 1947 Ordnance Survey |” map, with key, and,

4. The 1961 Northumberland County Council Highways Map.

5. Public Rights of Way. Alleged Byway Open to All Traffic No. 20. Parish of Doddington.
Report of the Executive Director of Local Services. |3 September 2016.

6. A statement of grounds in support of this application

Dated: 8th Qctober 2019

Doddington RB 24 DMMOA 111
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Extract from the Council’s 1961 Highways Map




RIGHTS OF WAY CORMMITTEE

L L_.! l‘\ H

13 Septernbear 2015

PUBLIC RIGHTS OF WAY
ALLEGED BYWAY OPEN TO ALL TRAFFIC No 20

PARISH OF DODDINGTON

Renoit of the Exscuiive Director of Local Services

Cabingt Member: Clir Allan Hapols, Eccnomic Growth

Purpose of report

iy this repori, e Commitiae s askad to considar all the relovant svidence
gathered in suppon and in rebuttal of the existence of nublic velicular rights
over e U105% road, beltween iis junctions with ihe B8525 road noiih of
Daoddingtor: and lne U1047 road west of Halicn North Faim.

Recommendaiions

It is recommended that the Commities aygrees that:

{i) there iz suffiziant evidence to indicate that public vehicular
righis have been reasonabiy alleged to exist over the route
G-

(iiy  ihe Naturai Envirosiment and Rural Communities At 2006
would not appear 1o have extinguished the public's
motorized vehicular rights over the G-X-Y nart of this route,
but would appear to have extinguished the public's
meotorized vehicular rights over the YV-H part of this route;

(i1 the G-X-Y part of the route be inciuded in a future Definitive
Map Modification Order as byways cpen io all traffic.

tivl  the Y-H part of the route be included in a fufurs Definitive
Map Modificaiion Order as a restricted byway.

1. BACKGROUND

11 By viitue of section 53 of the Wildlifa and Countrvside Act, 1981 e
Gounty Counclf is required o keep tie Definitive Map and Siaterment

123
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under continuous revisw and make modyication orders upon the
discovery of avidance, which shows tha! the man and staieinant need
io be modified.

The relevant staiuiory provision which anplies to addz’ng & punlic right
of way {o tha Definitive Wi a,, and S*audmbnl pased on i eqC’lué}E
documentary avidence, is Saclion 33(3)cii) of the Wildlite and
Countryside Act, 1981. This reouiras thm Coum\f Council (a8 Suiveving
Authority) o modity the Definitive Map and Staiamerit iollowing:

“the discovary by the authorlly of evidanece whic m shert considaradd
with sl oliver relevani svidencea available io them) shows:

“that a right of way wiich is not shown in the map and statemsni
subsists or is rezsonably alleged to subsist over landd in the sras
to which the inap relates, being a daht of way such that the lend
gvar which ths richt subsisis ig 2 public paih, & restricied byway
or, subject fo section 544, a byway open o all raffic”

e v

All ths relevant siatutory T D:”\si‘?-'ﬂi‘ﬁaf":d aivipeting sfighis and interesis
have been co:'.alde;ec..-. in making this repi ri. The recommendation iz i
accordancs with the law and proporionaie, having regard 1o
inddividuzle’ rights and the pubis inisrest.

PUBLIC EVIDENCE

n the Iaie 1280s the "‘oww Council caitied oul sonsulialions
u,gc;rdmg propozalz o 240 a numiber of unseaind fracks in the norih of
the County to the Sefindtive Map as byways open o & irafiic on the
hasiz that the routes were inciuded in the County Council's “List of
Siresls” as unclassified Couniy roads (JCR) The rationale Tor doing
50 was that it wouid not ba obviots 10 msmbers of the public
{rariicularly horse riders, walkers and cyclisis} that thay wears legaily
entitled 10 vse rouies silch as thase (wmf*? wereg eensicered (o h’we
vehicuiar sigius), becausa thelr physical appearancs miuht sugges
othenwvise,

The view, held by those ofiicers of ihe Councii reaponsinie for
maintairdng the List of Sirneis for the Couity o‘ Horthumberiand was
(M;*t siili i3} that only pubiic roads {noi public bridieways or puisic
feotpaihs) were shown on this Lisi. The only exceptions 0 this arg ina
surfaced pathe and alleywavs providing pedeumarz links babvean
roads, in urban streste. Thuse, tracks iy rurad seitings, which nave their
GV LETICRS i@i&i‘@“‘i{'} navihers (2.0, the 110527, were considarsd io
pe all-purpose pubiic highways mainiainaile at public expenss.

Sharily afterwaids, the procassing of applications from third pariies

see‘amc: fc record b iio reoipath or nublic bridieway rights was

'*ffc-id@d a higner pricrty. Later on, the process of recorging UORs as
mwaays open to all traffic was efiactively suspendsd because the

124
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Ordnarce Survey indicated that they would i ahowmg such soutes on
thair publizhed maps a8 being an "Other route with public accass”
Although. on that basis, members of ihs pwbicwou id still be unclear as
e precisely whet rigris they had over routes identified i this fashion.

The rmost recent advice from DEFRA (Oaragraff’* 4.42, Rights of Way
Circuiar 1/09; is that inclusion on the List of Streets may provide
svidence of vehiculey vighis but that this should e examingd on a case
by case basis. In visw of this savice, i i3 considered prudeni o
evalusiz tha slatus of the U052 unclazsiticd Counly road based upon
more than simply s inclusion in the Lisi of Sirsets.

REBUTTAL f LANDOWNER EVIDENCE

i mnnﬂCGe 23
Srasmwich Hospital

b“.«

By leiter, doiad 29 ,?*ugus 20i pooced o the
consifiation on beh 3 {the owners of Norih
Doddingon Farm},
“Twitte turther (o vour ledar of 29 August 2014 inrespact of the
abowe, -:.—ncfoszrg slans of tne alieged BOATa.

! find enclosad one copy of the plan upon which | havm
marked ihe extent of my client's ownership of the byway.

2y letier, deisd 30 Oclober 2014, the Lambion Estaies responded {o
e consuliation, stating, '

Fwrile raganding Alex Bell's | v‘usr agdressad o “Ti‘.'} Ownar /
Gecupier of Blawards Houss” daled 25 July 201 i‘ocr:f‘“xc. Wik
amail correspondencs dated ?9 August with M ‘Zif-i § nact of
the 3 Byway Open to Al Traffic (BOAT) apolications cm 1g Y
clieni, Lord Durhamy's, Fendoin and YWrangham Zsistes. My
comiments are as inlloves:

< l.L!

Apphizaiion 20 (U082 road) is a voute going rom G o Hand”
runa threugh Wrangham csiats land from A o 8 (s2e enclosed
plany, passing through a farmsisading known as \f‘!"?ngnwﬂ
which is tenanied by Mr 3 M fbiap Itis my undersiznding thal
the sireich of road from AA to B2 is part c;’ tha sdomed higiwway
aivavay.

espect of he propasad BOAT from A te AS and BB o B,

am of collise concained abaik ihe possible |mpwc tions
Hc use, | am moere concermned ahoul the impact of dxds
ikes usiing the routa.

Wiy concern is that the 445 and trial bikes will craate ruts,
causé a nuisance and disturb decent areble #nd pasture lond
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which is unsuitable for regular difving over by mechanical
vahicles, particularly winen well

"Part of the route Is on existing farm tracks and the .emansr.g
access across open farmland where no acka exist and that
WHS e u;ously noted on O8 plans as baing “other route with
priciic acosss”. | urdersiangd cocasionally thatl there are
nadastrians and horae riders using this rouig and if anyvthing has
0 give, then | would ::Iu,, 10 prenosa that it is solsly rasiricted to
redesttians and horzs riders bul not 4xds or tial Likes, thus
heocoming a restricicd byway,

*| have discussed vailh neighbowrinn janmers (BH Mesbit) who
will also be affesizd”
“To suramesring, apnlicadon 27 is agreeable, ii‘qoci o

appropriate signage, application 20 and 21 is not dus 10 the
af&remerfiémuaé DOMTMIMIENLS, however, would e T the roules are

i N z " af b P
designates &S rest oled MRV instaad,

4. CONSULTATION

4.1 InJuly 204, the Council carrsdd oul a consuiiation with the Parish

Cou;&cil Kiown cwnsrs and aocuplers of ihe land, the local Couitly
Councillor and Ihe loos !m»or esenlaiives of the “prescribad aind beal

organlsm:r)m” liziad in the Council's "Code of Praclice on Consuliation
for Public Fath Orders”, Four replies were racsivad and are included
zadovs.

4.2 Byletier, dated 17" Qciober 2014, Me € Bamford respondad o the
consuitat!on] o1t behaif of the Rarnbiers’ Association, siating

flacned. Whers we bave no 13cis oF

ctione heave writien Mo Cormani. We

cdiiion

Wy sommenis ars g
evidense and nc obis !
MoUld suppoit these @ s,
"Parizh of Doddingion Byvway onen o all traffic 20

| have walked ine Secmu notih of the county road on saveral
occasions in ihe lash 10 years, Apart g the beginning thare is
rio track and | would have thought the ierrain betler suited o 5
Resiricied Bywey than a 80AT '

4.3  Byemsil on 28" Qcizher 2014, Vs S Rogars respondad io ihs
sonzutiation, on behall of the Bm;sh Horsz Society, stating:

*Doddingion Parish

“Alleged fvway Operi o Al Traffic 26
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This is in part a rough sione rack and in oihver parts a grass fisld
adge track. % has a number of naarly impossible gates t© open.

*As its souih westzrn end is on the busy B 8320 at a place with
noor visibility and as it does not link with any other iight of way
for lis fuil length it is unlikely fo he vsad by walkess and horse
riders or even cvclists. Wher checked, ifs condivion suggestad
that it nad not been in racent use so ??':e BHS suggesis that it
should be given fowe priority for addiiion to the aeiinitive map.”

By izifer, dated 28" Geiober 2014, |

i#ir 13 Roperis respondad o the
consultaiion, on behail of the Cyclisis” Tov

ring Club, staiing:

I gitach comments and evidence which ! judge {0 be relevant on
cahall of Cyclists Touring Club.

To clarify oo -mrm | ailach annctated copies of vour plans,
Thase are confined o routes of which | have knowiadgs. Whars
I hava no knowledge of & [ou*fe o wizre | know it is surfacad
with tarmac and therafore suitabie for ALL TRAFFIC  have
omiliad any comment. .
“Where an obstruciion has been enccuntarsd [ nave
sncdsavoured io provice as accuraie dale as cossibla.

"Raoues traced in red have been oveled without problem. [The
routs of allsged Byway Cren {o All Traffic Mo 20 is highlighiad

=)
on i Robaris' p?a‘:ns}.

"i heve commenied on issles wihere | conzidar an omiszion has
been made in vour censuliation.

“Mie distinction has been made beiween Restricted and Al
Trafic Syways.

tar, dated 31% October 2014 2, Boddington Parish Council -
responded to the u'-.zﬂ:vdtt&ﬁlflﬂ stating:

“Following vouy request for avidence in relation to the above
|‘=Vle‘”, piezse .md balove cormmenis from Doddinglon Farish
Courcit regacding the three rcules within Doddingion Parish

\:'f*.ch iU are considsring.

“’Dotii"' #20 ’LJ‘]O“Z)

Cuently this i3 a mmainly muddy farm track running from the
56625 (ponm- ) io the field comner ai gf:d reference miU 01708
353 88. The north and of the route vou're proposing tien

croszes tao Takls of Helton North Farm wiiich ave given over o
ura,ja F have 'spokan io drs Mandy Goveit who has aasuied me



thai in the memory of har family, the fields have beer: cultivaied
sinue bafore her family started farming there sharlly aiter WWILL

“it sgams from O8 m=ns in the cne inch seriss 1804-1874 enc
1868-1904 that the route from peint G was a substaiiial farm
irack Lup o thase fisids and then it is represented by much
thinnar line suggesiing a fostpath only, Fuithermore, in ha later
0OS aong inch map series 1845 - 194, the path through the
fieds iz no longer apnarent. This suggesis that tha route
iwougn the fields ceassd o exist before WYL

By peaesyt 'ms horse dders or ho.so and L,r,m “a"his situation is
u.:imely io hava changed in the infar-war vears given the genaral
noveriy of tha Glendals popudation at that ime, Your proposal
0 designsie the routs as & byway coen fo all traffis, thereiore
szams 1o be prometing i {0 & level it never had Le. by permuu. T
motorinc by members of the public. The Council’s view is sl
your proposal snould be limited to designatng the roule s a
pridiaway and tat it should stop at ihe “Hetion Morth Faren fields.

“Alihough wa expact your current remit doss not deal with such
tnm-w, we alse fzalitis sm oriand o point out 1o vou that i wau

seide 1o proceed with vour proposal of an opsn %;w ray for this
route and it is accentad, thera is & significent risk of a traffic
accidsnt involving moior vehicles at the junciion of the U052
and the fasi cevwnhill B3525.

DOCUMENTARY EVIDENCE

A search has beei made of archives ralaiing ic the area. Evidence o
r;;eSaan Racords, Council Higravavs recoras, Couniy ?\u‘“p%
'mr' O S. 'v? 03 was inspe u.d and fv\ following copies are anclosed
naicaration.

"3
E
\ﬁ"

1782 Armsuong’s County Man

There is ne evidance of a road or rack approximating o ths
rolte of alleged Svway Mo 20.

1820 Freer's County vap

Thers ia no evidancs of 2 road o track aporoxivialing o the
routs of alleged Bywvay No 20,

1320-37 Cars's Map

Thera is no evidznce of & road or rack anproximating (o the
route of aiteged Byway Mo 20.



1825 Greenwood's Coundy hian

Thare is clear evidence of a rpad or track appraximating o iha
route of alleged Byway Mo 20,

1880 Cionange Survay Map: Sczle 1:2500

Thars is clear evidence of a track or resd gver tha inute o
allagse Byway Mo 20, The maps avallabs at the "alg-
mMows 00Ul sile do nat cover tha whole rouis, The hack i3
labelled with the referencs "317 aporoximeately 700 ingires southe
wast of Wrangham. 10 the accompanyiny ook of Referarice
ihis reference is identiied a3 being * lev roa”

et

865-3 Quvdnancs Survay van: Scals 210,580

There is clear evidence of 2 tiack or road over the route 01"
allzged Bvway No 20, About half of the route appsars io be
enclosad.

1868 Qudnance 3urvay Misn: Scale 110,580

Thare ie clzar evidence of 2 tack or road over the rowa of
atiaged Byway MNo 20, About hali of the route appears © be

1924-5 Crdnance Suivey Man: Scale 110,580

Thara s clear f'vi{:lmm of a trachk or resd over e route of
alieged Byway Ne 20, Aboul hali of the roure appwg; o be

is claer avidence o1 & read or track over the oulz of the
anee Suniey hase map used. This
cer to idar t‘v it as a2 pubicly

=
-t
i,
:_I“
isl
..J
C?"'
It
g
o
IR

to map for the Glendale Rural Distric! area arcears {o have
baan produced / suivived.

1957 Hidghways Man

The ruia of alleged Byvway Grm!* o Al Traffic Wo 20 iz colourad
{in purple) so as lo iderdity it a2 a publicly reairiainable road, I
is labelied as being the U i052‘. '
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Definitive Map — oricinal Survey Schedulss & Mag

The rouie of the U052 road existz on the bass map, a2nd ithe
route is coloured brown. Known public roads weie ganorally
colourad browr: 1o indicate whai the axent of ths road nehwork
was censiderad o be,

Drzd Map

The reuts of tne U1052 road exdsts on Hhe base map, Although
oiher puklic rinhis of way are idaniifisd nearuy. no public
focipath or ?Ja‘i_‘ilam“ay {or Road Used as Pubiic Faln) rignis ara
identifisd ovar tha roule of alleged Byway Mo 20.

Provisiongd weg

Tha rouis of thee U082 road exisis on tie base man. Allhough
ol public dghits of way are iHordifizd pearky, no puniic
wcotzath or bridlawey (of Road Usec as Public Pail) righis ars
identified over iha rouis of alleged Byway Mo 20,

Theroule of ths U032 road exisis ¢n ing base map. Tha muie
i i o s jdeniifiag as a i pUDIC
s of 23 2 Road Used as Pubiic Palh.

1084 Hicdhways Map
The route of sllegad Byway Cpen to Al Traflic by 20 s coi nradd
in purzle; so as o denily it as a publicly mainainanls mad, R

is labaHled a5 J nyg e LITGRZ,

2008
A publicly mainiainable highway is clearly identifiac cvsr ait of
the claimad route.
5.2 l‘w ronsie of the o c | byway iz coniained within e antry for the
052 rond, in m Rohed u!”«* of unclagsified roads identifisd undai the

orovisions coniained wsthn. the Restiction of Sibhon Daevelonment Act

1235:

“74. Road from & point an the VWeoler - Benvick road AB TS 1,
riie north of Dr;cdfngm”, via Whrangharm io a pomt on the Coat
Bum Biidge - HLE"IH‘.“! Ml road, 80 yards west of Hetlon Noith
Farm cioss-oads,” '
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6.1

The ontry for the U052 roand, in tos 1264 Soun Ro- il Schedule s
"UIaRE Deddineion - Wrrangham - Hation Mo Fanm Kol
Sroun AT T neae Dodeingion viz Weancham to U347 reor
HMatlnn Morth Famm

1n " P ~i - 3O eyt
e denain of e U052 road is Wantiiad es halng 2,13 miles

The andry for the U1052 road, in the 1874 Couniy Road Schedulz is:

L1052 Doddington - Wrangham -- Hetlon Moith Farm Road
Frorn 88525 near Dodainglon (NT 988333) “3.‘;%’i~easfwc‘rds iz
Wrangham 0 UiG47 near Heilon North Farm (MU 018380).

-
p
@

tength of the U1052 road is idaniifizd as being 2.15 miles.

SITE INVESTIGATION
From & point marked G, on the 35528 road, &l a fizld gaie 780 misirss
or‘th of Morth Doddingion Farm Hous 3, a8 fo 7 metre wids sions /
s' surfaced track procesds in 2 north-easterly direction for a

idi‘!CP oi 35 meties (passing thiough 2 mere ligld gates hat
fFectively craate emall stock pens on ths alleged byway itself).
ereaiiar an 11 meire wide meinly grass surfaced track continues in &
norh-easterly direction for a distanze of 240 metras, thena 8.5 0 105
meire wide grass suifacsd frack continuas in the Sama girection ior a
further 275 metres o 2 field gate. Theraafier a 5.7 io § meire wide
grass suriaced track conlinuss in a ni,r”hm*ssimriy creciion for a
disiznce of 135 melrag, then a 4.3 {0 8.5 inetra wide graes surfacsd
frack continues for 2 furlher 45 meiras o anothar field gatz. Thereafier
the alieged bywey pmceeds along wiat is curently an 8 malre wids
grass headland in a2 nottn-easterly dive ouon foi a distance of 380
matres, ic another fald gate. Then a §.5 meire wids stong / santh /
grass swrfacad track continuas in the same direction for & distance of
135 metes through.a small area of woodland (and crossing a stream
Dy migans of a 6.0 melrs wide bridge). Thersailer as a 3 melz wids
stone / saith uri‘acwj track in g 10 o 11 melre wide corvidor, ina
neith-easterly dirschion for déa r res, then continiing wilina 71w 7.5

—{ (J c.:n, cu

melrs wids corridor for a furlher 2358 metres. Than as 3 3 melre wide
siong /[ sarth surfacsd tra \\rmhn an 11 o 12 maire wids cotridor in a

™

noitherty dire: ﬂcn for 38 r"letrss Then 28 an unenclosed 3 te 5 matra
wide sione / eaith suifaced frack in a noith-aasterty r‘;racuon passing
Wrangharn, fora dma ce of 85 melres. Then as a 3 metre wids,
tarmzac road, within 2 7 o 7.5 metre wide corridor, in a north-sasterly
direciion for 255 metrecs o a junction with the U105 road, 265 malras
north-east of Slevesrd's House, YWrangham
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From ihe U'IDS'? road, 275 metras north-east of Stewaid’s House,
Wranghom, a 3 meire wide stone surfaced track, within a 10 meatre
wide corridor procesds in a north-easterly direction for a distance of
180 metras, thiough s fisld gates, ©© enother fleld gele. Thena
rasia wide stone surfaced track continuss in a ﬁorkiw gasiaty direclion
within a 7.2 {0 8.1 melre wide corridor for 3 distance of 220 matres o
znother fiskd ¢aie. Thereafier, there is no ciaorly defined wack, and the
allegsd byway continuas in a norih-aasierly direction through pasive
iiclds {and one figid gate} for a disiancs of 00 melres I anothar field
ga'2, than through an enclosad arsa of long grass for @ distance of
arourv 86 meiras 10 another field gais, then i 2 norih-gasierly the
norihany giraction through s pasiure field for 475 metres iz & b;"o.i«:'»;:en
fight U?ch Finally, in a northerly dirsction for a distance of 180 metras
ar! i through a field gate do p n the U1047 road at a poini marked H,
125 mztres west of Hetton Morth Farm

COMMENTS RECEIVED ON THE DRAFT REPORT

in July 2018, a copy of the repoit v saa circulatod o ihose andowies /
occupiers wiho responasd 1o e initial consuliation for theair Commr (e,
~No adaitonal cornmenis weie fecet‘r ol

DISCUSSION

clion 85 (3)c)i} of the Yiidife and Countrysids Act 1681, recuives
?’ fa Zourty Council to modify the Deiinitive Map whan evio;nw is
discoverad which, when considersd with ali ofher relevan evidence
svailable o them shows;

that a right of way which i3 not shown in the map and sieternent

subsists or is reasonably ellegsd (o subsist over fland 1 the arsa
10 which the man relales, belig @ right of way such thal the land
ovar which ing righi subsists is a nubliz naih, 2 P°siric‘zec§ byway

or, subject ‘co section 54A, a byway caf""s o all wafl

Yhen considsiing an application / proposal for o rrodification ordar
Seciion 32 of the Highways Act, 1880 provides jor “any mare, Slan or
hisioiy of ths localily or oiher relevant decument” 1o be winderad in
svidznce ond such waighi to be given to i & considarad justifed by
the circurnstancss. tnciudmc: he antiguily of ths landerad documant,
tha ziaius of the parson by whom ana iha r>ur S8 fOF Wthf" Hwias
made or compiied, and tha cusiody i which it nas iz kept and from
which it is pioduced. '

The reprs ntauon of 2 pallr i track on an Crdinance Survey Map is
not evidence that itis 2 public righi of way. H is only indicative of jis
nhysical exisiance at the time of the survsy
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Almost all of the route of alleged Byway Opan to All Traffic No 20 is
identified on the Gounty Council's current List of Sireets as being part
of the UT052 roac. Al of the route was ideniified as being cublichy
rnaintainable on tie 1832 Glendale Rural District Council Handover
Map, and it was ideniiitad in the 1838 scheduls of roads produced in
rzlation lo the Restriciion of Ribbon Devaloprnant Act 1835, The roule
ig clearly idenifiable on the Council's 1951 Higiways Map and is
recorded in tha 1864 County Foad Schedule and on the Higlhways
wviap, produced at thai lime o accompany the schadule. 111 also
racordead in the 1874 County Road Schaculs.

T routs has been consisienily identified on Ordnance Survey maps
since ¢.1860. The Book of Reference accompanving the ¢.1830 maps
iicicaied thal the section belwesan point G and point X was thought tc
be a "Public road” at that tims. The muis {or one approximating closety
ko it} is clearly shown on Gresnwood's Counly Map of 1328, but is not
snown on Armsirong's of Fryer's County Maps of 1769 and 1820, or on
Cary’s Man of 1820-22.

The roule does nol appear io have been considaced for inclusion on
the original Refinitive Map of Public Rights of Way (a3 a {ooipath,
bridlaway or Rioad Used as Public Path) in the 1950g, although othar
nuthc fignts of way a:g shown, naarby. This imiplies thal the rogd was
congigered {0 ke a public highway, bul presumably one of sufficiantly
high staius that it was not congiderad appropriaie to receid i on the
Definitive Map.

The County Zouacll sccepis thal, niven tha way the regulations were
writlen with regard to the way higivway authorities could insluds publicly
maintainaile highways in tha iList of Sireels, there was no impediment
10 nublic biidisways and public fooipaihs aiso being included. Thatis
not lo say that any biidiaways or fooipaing weare 30 shown - just that
they couid be. i must, therefore, ba satirely proper o consider sach
UCR on a casa by case basis, bui that does not mean that we should
hegin with the assumption that each UCR is no mere than a public
iootpath urndess highar rights can b2 proven by othesr maans. In
Morthumberland there is no evidence to suggest that public footpathe
and public bridleways were delibsrataly shown on the List of Sirseis
{ihe only vovious excepden (o thiz iz refates (o the shord meialed
icoipaths within urban ereas). The {act that a route is shown on ths
List of Streeis musi, thersfors, bz avidencs of some weight that public
vehicular rignle exist,

Letters from DEFRA, daied 2003 ang Movernbar 2008, and Righis of
Way Circutar /03 set ouf the approach [nspeciors and order making
atithorities should take in deferraining the siatus of routes includad on
the List of Streels. In suminary, the guidance siates that the inclusion
of & route o the Lisi of Siraats is nol a record of what legzl righis axis!
gver ihat nighway tut may provide evidence of vehiculer righis.
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Howaver, this must be cansidered with ail other relsvant evidence in
oider to datarmine the nature and exien! of those righis. Righway
Authoriiies are recoimmanded o examine the hisiory of sush routss
and the rights that may exist over them on 2 case by case basiz in
order (o determing iheir status.

It is not knowr on precisely what basis this route was added 1o the List
of Stresis. The routs has appeared on all the availanle maps producsd
since Cr’—\emnfmci s Couniy Map of 1820 and on 2ll ine Council’s
Higlwwvay records since 1832,

Thie Lambion Sstale acknowladge tha existence of a public vehicular
right of way ovar the shori secticn of exist ﬂg @rmac road betwesn
‘u\fran-"shfz i and the Ui0561 ;0'1{! i point . They are concarmad eboui
nublic 1ae of tha remeinder and, in partticular, {eel that the surface of
the reuts 2 entively uns Uhed for u.cmr vahicuar ireffic. Trey point out
that the nottharn pan of the roula is across open paslure whers there is
n longer any evidarcs of & track on the giound. The Esiate would not
oppose the recoiding of this rowte as a restricted byway. i el
con'tni‘_‘“‘inn fzaponse, the :f';:muierq‘ Asscciation =iso suppoiited

Stll_,u.,Cl mnway status ahead of BOAT status, on the basis of the
onyazc { craracterisiics of the rouls. Doddington Parish Council’z
consuilation raponse advocates recording ihe route as & pubdlic
oridlaway. This is on e basis that the public has not ua sed *his rouie
with motor vehicles — anly on {oci, norseback and (in the pasi) with
horses and caits — and T.hc"[ ihe noithem peri of the rouis had
disappsared as a pivysical fealure on Crdnance Survey mans
nublished from tha 1240s onwacds

This rouie mighi have bean used by iha public with metor vehicles in
ihz past, but it would not be at alt surpdsing o leam thal i had not
bean. Howsavar, even if a rovte nas navaer been usad by the public with
moior venicles the public may, nevariheless, have a vight {o drive *"wlor
vahicias overit. Subisciio the gameral ez"ff:: cis of the palural
Znvironinent and Rural Comrmunitiss Act 2006 or any highway orde:s
mara to legally extinguish a vehicular righ t of way, il dnmcr:t pubiiz
harse arn;' car i'oads would auismatically also be motor vehiculzy
Higiwways oday. Modem (ususily tarmac s ‘r’a o) mado dia hoi
becc:rr*w* moicr vmnmhr rights of way hecm =g 8D c igl laws were
ariacted; they sirmply evolved from dw old horse and cari routes.
Ra Maiuras! Ervdronment and Rural Commmunilies Act 2008 (NERC Act
UGS) :i 2 major inpact upoen the racording of byways open o alt
ratfic bassd upon historical decwrneniary evidence, Undzr section 57
’T 2 Act ary existing, but unrecordad, public righis of way for
nachanically preselied vehicles were extinguished unless one of e
saving’ provisions apiplisd. In biisl, (nese saving provisions wera: {8} if
the rmatin lavlul public use betwaen 2004 and 2008 was with miotor
vehicles; (b} if the route was on the List of Sireeis (on 2 ay 2006} and
not also on the Definitive lviap as something lass than a byway opsn (o

= .\} __4
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vaz lagally created exgreasly for motor vehicular
dglibarataty construs o d Tor mublic maiar
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wASY LaENTE Shout 28 2 fesdit of

Of the saving provisions abova, only () wouid appear 1o apply and,
significantly, it is not considered to appiy to itha whele route. The most
northarly 130 matres of ine U1052 was incorreclly shown on the List of
Streste {on £ Mav 2008) on the eastem side of the norinesouin fleld
pouidary, ihen conneaciing with the Ui Oﬁ? road soimea 25 imsires east

of wiherg it should have done, at poist H. Thus, the public’s motor
vahicular righis would not eppear o have been e:ﬁ:ﬁnguished by the

NERC Act 2006, over the route G-X-Y, hut would appsar (0 have bean

exunguishad over the sactiaon Y-H. Although this roay appear o craaie
& somewhat illogical situation, wnh a pomtlcss s@cion of yway open
i alt raffic over the rouls XY (given that motor vehicular users of X-Y
weuld have (0 furn vound at Y and retrace thair stens) this s he way
the l=w works, Public matc;“ vehicular rignis havae nol Been
axiinguished over the X-Y saclion, therafors this seciion cughi to be
recognized as a hywsay onen to all tr.mlf Pupnlic motor vehicular righis
woild appear 1o have baen exiinguishad over the Y-H section,
tharafore nis seciion should be re orded ag a rastiicted yway, The
faci tnat it would nci be 2 ‘inmugn reuig’ for public miotor vehicles migh
ne gxnectad to discourage moicr venicular use of this rouia.

l.

For a route o he 2 byway open to all traffic, it has o be (i} a pudlic
mictor vehicular right of way and (i} a rouis whicn iz neveriheless usad
{oris likely {0 be used) by the puizliz mainly for ths reascns wiich
Tumpa’chs and briclewavs ars usad.

Oniy the short sestion of woag i*m-weﬁn Wrangham and poini X has a
tarmac ¢ anaw The remainder of the rouls is genarally stons suriaced
Io & standard suiteble for agiiculiurzl vehicles or entirely unsudazed.
For this reason, and because public moior *'\,‘rt'icuiar rights anoeai o
hava baen sxtinguistned ovar ihe mosi nartharly 120 matres, itis
considered likely that this highway will be usa'd by the genaral public
rainly for the purposss or which Tootpaihs ana .‘:ﬁd!eways are 50
used; fnereby satisiving the critaria for baing recorced as & bwway
oz o 2l rafiic.

Aavice i'ram he Plarning Inspectorate in their 'consisiency guidciines’
siates that it is imporiant 10 have e corect width, whears Known,
recarded in the definitive = _aaem@m Usually there is a boundary o
ry nresumpiion for public highvaays, On fhis basig iU i3 proposed
o record the byweay oipan {0 &l raffic with a widih vaiving from 46 ©
12 melres, as identified in paragraphs 6.1 and 6.2, above, wheie a
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